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Law in Transition.
Reform of Post Socialist Legal Systems in Central and Eastern Europe and 
Comparative Law1

Herwig Roggemann (Berlin/Split)

Comparative law under conditions of increasing in-
ternational and supranational cooperation forms a 

basic part of jurisprudence. Scientifi c research is based 
on comparative questioning. As legal sources, legisla-
tion and jurisdiction are primarily bound to national 
law, the comparative approach is of specifi c importance 
in national as well as international jurisprudence to fi nd 
out and to develop general principles for the adequate 
solution of confl icts of interests.2

Comparative law in general aims at and is based on:
(1) Knowledge of foreign national and international 

(or supranational) legal sources and jurisdiction 
(Auslandsrechtskunde),

(2) Contrastive comparison by describing evident dif-
ferences between legal orders and constitutional 
systems (kontrastierende Vergleichung),

(3) Historical comparison by inquiring into the devel-
opment as well as looking for alternatives of laws 
that are at present valid (historische Vergleichung),

(4) Systematic comparison by making clear the sys-
tematic context of a special rule or legislative act 
(systematische Vergleichung),

(5) Functional comparison by elaborating the political 
and social or economical context of a certain con-
fl ict and its similar or diff erent solutions by diff er-
ent lawmakers under diff erent national conditions 
(funktionale Vergleichung(funktionale Vergleichung( ),

(6) Legal political comparison by critical analysis of 
bills and by making proposals for reform projects 
and drafts (rechtspolitische Vergleichung).

These comparative steps and methods are normally 
used in a variety of combinations. Nevertheless, it is 
necessary to refl ect their diff erences while making use 
of them. Concerning the legal development in Central, 
Eastern and South Eastern Europe and the relation be-
tween Eastern and Western Europe, it turns out that 
historical (3) and functional (5) comparative approach 
need interdisciplinary cooperation of lawyers and other 
faculties (which is sometimes easier said than done).

After the break down of the former socialist 
systems of governance in Eastern Europe and their be-
ginning transformation and partial integration into the 
enlarged European Union, the comparative approach 
and comparative methods became more and more rel-
evant.3

Comparative law has become a constituent part of the 
law-making process and even of the decision-mak-

ing process in jurisdiction in national, international, 
and especially in European Law, i.e. the law of the Euro-

pean Union, as well as the jurisdiction of the European 
Court (of the European Union in Luxembourg) and of 
the European Court of Human Rights (of the Council of 
Europe in Strasbourg).

In international law comparative study of the 
diff erent leading national legal systems is a necessary 
precondition for decision-making. Art. 38 lit. b), c) d) 
Statute of the International Court of the UN as well as 
the Statute of the International Criminal Tribunal for 
the Former Yugoslavia (ICTY, Art. 10 para. 3, Art. 24 
para. 1) and the Rules of Procedure and Evidence (Rules 
5, 7 and 89) refer either to national rules or to general 
rules of customary law which can be defi ned only on the 
ground of comparative studies.

General principles of law in the written and 
unwritten law of the European Union, part of which 
is the jurisdiction of both European courts (Lecheler 
2003), can also be based solely on previous compara-
tive research in national and European law. The general 
principle of priority of the Law of the European Union 
in relation to the law of its member states also needs 
comparative argumentation for its fi nal legitimation 
(Lecheler 2002: 52 passim).4

The jurisdiction of both of the European courts, 
mentioned above, refers in many decisions to argu-
ments found by comparative research (“General prin-
ciples” of law, basic principles of constitutional law of 
the member states). On the other, hand national courts 
(like the Federal Constitutional Court of Germany and 
the Federal Court of Germany) refer expressis verbis 
increasingly to European law and comparative law and 
oblige their subordinated courts either to apply directly 
the European and International Law or to make use of 
comparative law in the process of decision making.5

Concerning the legal development of the former 
socialist states of Eastern and South Eastern Eu-

rope and their present status either as new members 
(Estonia, Latvia, Lithuania, Czech Republic, Hungary, 
Poland, Slovakia, and Slovenia) or as candidates (Bul-
garia, Romania, and Croatia) of the EU, comparative law 
is of actual relevance to analyse the special problems of 
these countries in transition.

• As long as these states formed the so called socialist 
or communist “Eastern European Bloc” methods of 
comparative law could be used as instruments for 
critical analysis of functioning or non-functioning 
of the socialist legal system.

• Currently, relative methods are needed for evaluat-
ing the advance of legal reforms in each of the post-
socialist states adopting the aquis communautaire of 
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European law.

All countries in transition are dealing with special and 
more or less similar problems (Bunce 2000; Bönker, 
Müller, Pickel 2002; Hopfmann, Wolf 1998; Hopfmann 
2001; Merkel 1999; Merkel, Sandschneider, Segert 1996; 
O’Donnell 2001; Rose, Mishler, Haerpfer 2000; Boulanger 
2002). As former candidates or as new members of the 
European Union these countries were objects and at the 
same time subjects of a double transformation:
• Democratisation, privatisation, legislation, and 

jurisdiction concerning former function holders, 
judges, military persons etc. who under unlawful 
systems violated basic human rights of their citi-
zens.

• Adaptation of their complete legal system to the 
law of the EU.6

Both transformations are partially but not totally 
identical. The “pressure of reform” was and is much 
higher for those states that join the EU. During the ne-
gotiations of the pre-accession phase the entire politi-
cal, economical, social, and legal system is divided into 
31 chapters,7 screened and evaluated under normative, 
institutional aspects and criteria of capacity and func-
tioning in practice.

This procedure can be characterised, as far as 
law is concerned, as the most intensive form of com-
parative law in practice, the result of which led to the 
most important law-making activities in Central and 
Eastern Europe in the course of the present and the last 
century. The fact that the new members and the candi-
dates for membership have been involved for years in 
this procedure and still are, may explain the signifi cant 
diff erence of the achieved status regarding post-social-
ist states without any concrete perspective for acces-
sion to the EU like, for instance, Ukraine and Serbia on 
the one hand, in comparison with Poland and Croatia 
on the other hand. Of course, historical and other fac-
tors play an additional role to produce these signifi cant 
diff erences in the actual status of these countries. But 
the main reason is obviously whether there is or will 
be a concrete chance for accession in the nearer future 
or not.

At the Zagreb Summit of November 24, 2000, 
it was decided to complete the previous concept of 
the Association Agreements, as practiced with the ten 
candidate states of the fi rst enlargement round, step by 
step by pre-connected cooperation conventions with 
the last fi ve candidates and by a special relief program.8

That way the summit has opened the third round of 
(Southeast) enlargement of the EU. The fi rst states for 
which the formal admission into this new status of asso-
ciated and candidate countries has been performed are 
Macedonia (March 26, 2001) and Croatia (July 9, 2001).9

On June 18, 2004, Croatia was awarded by the European 
Council the candidate status for EU membership. The 
fi rst annual report of the EU Commission on the Stabili-
sation and Association Process in South-Eastern Europe 
was published on April 4, 2002. It was followed by sepa-
rate country reports.10 Since October 3, 2005, accession 
negotiations between the EU and Croatia aiming at full 
EU-membership of Croatia are formally opened.

Eastern and South Eastern European states and 
their legal systems are obliged to adapt their legislation 

and the entire legal system to the law of the EU. Pri-
mary treaty law and secondary law, i.e. basic principles, 
decrees, guidelines, and recommendations of the law-
making bodies of the EU as well as the jurisdiction of its 
courts are binding grounds for legislative activities and 
court decisions in all new member states as well as of 
the associated candidates for membership.

Comparative control of legal development is 
therefore an obligatory instrument in the process of 
decision-making in all old and new EU member and 
candidate states.

Diff erences in legal tradition and legal culture 
in those post-socialist states of Eastern Europe who 
are already or will become members of the EU are in 
so far overruled by new binding principles of EU law. 
Nevertheless, these diff erences do still exist at least in 
heads and customs of function holders, like judges and 
civil servants, and it would be unrealistic to expect that 
they can be eliminated just by law-making measures. 
Overcoming half a century of socialist legal traditions 
and full integration into the European law under condi-
tions of a democratic state of law and a market economy 
based on private property needs long term educational 
and institution building measures.

All states in transition including the united Germany 
found their special ways to deal with the problems 

of an unlawful political and legal past (Veen 2003; Brun-
ner 1995). Three main models can be distinguished 
(Eser, Arnold 2000–2003):

1) The “clean break model” (Schlussstrichmodell),
2) The “criminal prosecution model” 
    (Strafverfolgungsmodell),
3) The “reconciliation model” (Versöhnungsmodell).

The absolute clean break model was followed more or 
less after the changes in the political system had taken 
place by Russia, Belarus, Georgia, and also by Spain after 
the fascist Franco regime. A relative modifi cation of this 
model was realised in Poland (Szczerbiak 2002), Czech 
Republic, Bulgaria, and Hungary on the one hand, and 
in Argentina and Chile on the other hand. The criminal 
prosecution model was realised fi rst of all and probably 
overstressed by Germany not after the unconditional 
surrender that ended World War II, the break down of 
the Nazi regime and the occupation by Allied troops, 
but after the break down of the Berlin wall and the po-
litical system of the German Democratic Republic (GDR) 
and the unifi cation of both German states (Homann 
2003; Quasten 2003). With much less eff ort Greece 
adopted this model after the end of the junta regime, 
so did Portugal and Rwanda. The reconciliation model 
was practiced in South Africa under president Mandela 
(“truth commissions”) and in Guatemala (for the spe-
cifi c countries, see the country chapters in Eser, Arnold 
2000–2003).

Some states tackled this problem by way of a 
general amnesty (like Russia), some by a mixed system 
of “lustration”, i.e. partial voluntary information given 
by the former function holder himself (like Poland), 
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some did it by systematically prosecuting a great num-
ber and sentencing a much smaller number of indicted 
former function holders (like Germany; see Brunner 
1995; Roggemann 1993; Buchner 1996); others prose-
cuted only limited groups of persons (and only because 
they had violated special laws) and abolished all other 
proceedings (like Hungary).

Finding the answer to the question “How to 
react to unlawful political systems and their violation 
of basic human rights?” leads to the limits of law. The 
main problem is how and by which criteria can the va-
lidity of legal norms that had been issued and practiced 
under socialist/communist regimes be questioned or 
even denied from a retrospective point of view without 
violating basic principles of the constitutional state, 
e.g., the prohibition of retroactivity?

Three criteria have to be taken into consideration here:
1) Positive national law,
2) International law,
3) Meta-positive law (“Naturrecht”), based on moral,              
religious, or philosophical values (Roggemann 1994 
and 1998a).

The crucial point is: Under which conditions does the 
legal justifi cation of using weapons to prevent refugees 
without permission to leave the GDR illegally become 
non valid and therefore making use of weapons is un-
lawful?

The Federal Court of Germany in its fi rst deci-
sion of 1992 sentencing the so-called “wall shooters” 
(“Mauerschützen”) tried to fi nd a way out of this confl ict 
of values and laws by combining several criteria (cf. 2 
and 3 above) and creating the following new formula:

“If the violation is an obviously grave breach 
of elementary concepts of justice and human-
ity; the violation has to be so heavy that it 
hurts the idea of justice common to all nations 
and based on value and dignity of mankind”.11

In another sentence of 1994 the Federal Court 
argues: „Because of obvious and intolerable 
violation of elementary orders of justice and 
of human rights protected by international 
law (the regulation of the former GDR) cannot 
justify the committed act“.12

Both sentences clearly show the doubtful attempt of the 
German High Court to prosecute the former soldiers of 
the GDR by applying penal law of the GDR but not the 
justifying part of this law. Moreover, both decisions 
refer at last to comparative law. Terms like the “idea of 
justice common to all nations” and “elementary orders 
of justice and of human rights” can be applied only by 
means of comparative law.

But what penal law has to be applied as a base 
for conviction? Either the penal law of the former so-
cialist state before the political change (in the case of 
the GDR, this state did not exist any more) or the pe-
nal law of the Federal Republic of Germany – but this 

would mean a double violation of the principles of the 
constitutional state. The crime had not been committed 
on the territory of the FRG and the former GDR-soldier 
had not been a citizen of the FRG. Also, the penal law of 
the FRG would be applied by a retroactive decision of 
another court after the state and the law and courts of 
the former GDR had disappeared.

To fi nd a way out of this dilemma, the German 
jurisdiction referred to comparative law once more: 
both laws were held applicable. The law of the Federal 
Republic of Germany had to be applied as primary base 
for penalising because the socialist law of the no longer 
existing GDR simply could not be applied because of 
nulla poena sine lege scripta. And the law of the former 
GDR had to be applied indirectly, too, to make sure that 
the penalised activity was – at the time when the crime 
was committed – punishable under this socialist law as 
well. The conviction of former socialist function hold-
ers could therefore be based only on an act of compara-
tive law.

This double construction shows how ques-
tionable the “German way” of using the “criminal 
prosecution model” was. Judges have been aware of 
these circumstances. All in all, more than 65 000 inves-
tigations were initiated because of unlawful acts com-
mitted by former function holder in the GDR (judges, 
soldiers, members of secret service, staff  of prisons). 
But three quarters of the proceedings were dropped, 
only about one percent of the investigations led to 
charges, approximately 180 of these because of killings 
on the border, and 230 because of abuse or perversion 
of judicial proceedings. Altogether, approximately 400 
persons were sentenced, half of them, i.e. about 200, got 
suspended sentences. Only fi ve percent of the accused – 
fi ve GDR judges and prosecutors, four soldiers guarding 
the border, and nine superiors of border soldiers – were 
sentenced without probation (Roggemann 1997a). In 
2000, the criminal prosecution of former function hold-
ers of the GDR came to an end.

The European Court of Human Rights in two 
decisions agreed with the German practice of sentenc-
ing former socialist functionaries.13

tiontion

The countries of the former Yugoslavia have to deal 
(or should deal) with crimes committed by former 

function holders and soldiers not only during the so-
cialist regime under President Tito and afterwards, but 
also, and even more so, with crimes commited dur-
ing the fi rst transitional period from 1991 until 1995. 
Whereas the change of the political systems and the 
disintegration of the former socialist federations in 
other regions of Central and Eastern Europe ruled by 
socialists/communists proceeded in a peaceful way (e.g. 
Czechoslovakia) or accompanied by regionally limited 
armed confl icts (e.g., Latvia, Azerbaijan, Georgia, and 
Moscow in the Soviet Union) this was not the case in 
former Yugoslavia.
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The Serbian President Milošević tried to pre-
vent the dissolution, inevitable at that time, of the 
Yugoslav Federation by military aggression against 
Slovenia, Croatia, and Bosnia-Herzegovina. One third of 
Croatian and three quarters of Bosnian territory was oc-
cupied for years by troops of the former Yugoslav Army 
(JNA) and by paramilitary and police units equipped 
also by the Serbian government. War crimes and unbe-
lievable atrocities, mass killings, and ethnic cleansing 
were committed and led in 1993 to the establishment of 
the International Criminal Tribunal for the Prosecution 
of Persons Responsible for Serious Violations of Inter-
national Humanitarian Law Committed in the Territory 
of the Former Yugoslavia since 1991.14

This Tribunal (ICTY) was not immediately 
based on international treaty law but on resolution 
827 of the Security Council of the UN, passed on May 
25, 1993. Ten years after the establishment of this court 
and eight years after the Dayton Agreement which 
ended the war in Croatia and Bosnia, proceedings be-
fore this Tribunal are still taking place, the main aggres-
sor Milošević is not yet sentenced and two of the main 
indicted persons, Karadžić and Mladić, have not even 
been arrested to be brought to justice.

Cooperation with the ICTY is also a precondi-
tion set by the EU and its member states for the rati-
fi cation of the treaties on cooperation and association 
between EU and member states-to-be which result in 
getting the status (and fi nancial help) of candidates 
for full membership (Maikowski 20002; Meissner 2003). 
Comparative research of legislation and legal practice 
in Croatia, Bosnia and Herzegovina, and Serbia and 
Montenegro is therefore necessary to clarify the actual 
practice and intensity of cooperation of these states 
with the ICTY (Roggemann, Kurtović, Novoselec 2004). 
Comparative international criminal law and procedure 
have also to be worked out to enable the willing Balkan 
states, like Croatia and Bosnia-Herzegovina, to take over 
prosecution and proceedings from the ICTY when the 
working period of this ad-hoc tribunal will end – prob-
ably at the end of this decade. Recently, the ICTY dis-
cussed these issues and decided to transfer some cases 
of prosecution of war crimes to the jurisdiction of Bos-
nia and Herzegovina. A similar discussion on transmis-
sion of certain cases of prosecution to the jurisdiction of 
Croatia is still ongoing.

6. De-socialisation, privatisation, de-nationalisation6. De-socialisation, privatisation, de-nationalisation6. De-socialisation, privatisation, de-nationalisation6. De-socialisation, privatisation, de-nationalisation6. De-socialisation, privatisation, de-nationalisation6. De-socialisation, privatisation, de-nationalisation6. De-socialisation, privatisation, de-nationalisation6. De-socialisation, privatisation, de-nationalisation6. De-socialisation, privatisation, de-nationalisation6. De-socialisation, privatisation, de-nationalisation6. De-socialisation, privatisation, de-nationalisation6. De-socialisation, privatisation, de-nationalisation6. De-socialisation, privatisation, de-nationalisation

Privatisation of the former state-owned socialist 
economy is, together with political democratisation 

and development of a constitutional state, one of the 
core questions of the transition process in Central and 
Eastern Europe – and probably also in other regions of 
the world where there socialist or semi-socialist politi-
cal and economical systems are still in existence.

The main diff erence between socialist politi-
cal and economical systems and capitalist ones can be 
found in the diff erent conceptions of property and their 
consequences. Only when the (re-)introduction of pri-

vate property and the new property order are realised 
to a large degree, post-socialist reforms seem to become 
irreversible (Roggemann 1997b and 1999b; Roggemann, 
Lowitzsch 2002; Nichols 1997; Lowitzsch 2002).

The relation between the public and state-
owned or state-ruled sector of economy on the one 
hand and the private sector based on private property 
on the other hand its highly controversial and – as re-
cent tendencies in England, France, and elsewhere 
make evident – probably not to be regulated defi nitely 
by law making.

The discussion about the model most adequate 
for solving this issue is not limited to Eastern Europe 
but going on as well in France, England, and Spain and 
recently in Germany. Owing to a traditionally diff erent 
understanding of market relations and state-dominated 
economy, the Russian Federation seems to develop a 
more state-orientated model of post-socialist market 
economy (Boguslawskij, Knieper 1998; Krüßmann 
1998).

A comparative overview leads to the following 
conclusions:
• The process of privatisation is not yet completely 

achieved,
• The legal framework for a social market economy is 

not yet completed,
• A system of juridical guarantees especially includ-

ing an effi  cient and independent court system has 
not yet been fully developed,

• Increasing political and social confl icts have led to 
a dramatically increased crime rate in the fi eld of 
economy and especially in the fi eld of privatisa-
tion.

To reach the same aims, post-socialist countries created 
organisational models signifi cantly diff ering from each 
other (Roggemann, Lowitzsch 2002):
• Some countries chose a model of organisation on 

the level of ministries (Poland, Russia, Czech Re-
public),

• Others established special organs of economic ad-
ministration (Slovakia),

• A greater degree of self-administration is aimed 
at by means of creating a corporation with legal 
personality similar to the German model of a public 
trusteeship (Treuhandanstalt in Germany, Bulgaria, Treuhandanstalt in Germany, Bulgaria, Treuhandanstalt
Hungary),

• Other countries organised privatisation agencies in 
the legal form of state owned enterprises (Latvia, 
Estonia).

As diff erent as the organisational base are the proce-
dural models of privatisation.

When discussing problems of privatisation, 
one should be aware that core questions concerning 
fi nal aims and dimensions of privatisation in the case of 
state versus municipal ownership of basic public goods 
like supply with water, electricity, public transport etc. 
have not yet been solved.
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Lcomplex system of law-making factors on diff erent 
levels. All these factors of formal and informal, par-
liamentary and extra-parliamentary, judicial, cultural, 
historical, social, economical, and educational nature 
contribute to norms that are valid at present. Therefore 
the development of the actual legal systems of post-so-
cialist Central and Eastern European countries has to 
be the object of comparative law analysis on diff erent 
levels.

The fi rst task of comparison is to make sure 
of the current normative basis, consisting of laws, de-
crees, and resolutions issued by law making bodies and 
normally published in offi  cial law gazettes. This sounds 
easier than it was or still is, because under socialist 
party regimes there existed numerous secret laws that 
about which the public was not informed. Such laws 
were used as special instruments of non-democratic 
governance.

The generally accepted principle of any con-
stitutional state, i.e. that normative acts get binding 
force only if published in a way that guarantees free 
access to all addressees of this norm was (and still is) 
not accepted by undemocratic socialist or communist 
states. In the former Soviet Union as well as in the for-
mer Yugoslav Socialist Federation, for instance, there 
existed special gazettes only for secret legislation. And 
in socialist legal systems governmental (ministerial, 
administrative, or even mixed party and governmental) 
law created by decrees and orders prevailed over law 
making by parliament. For this reason, in certain cases 
legal sources were available only with diffi  culties or not 
at all to normal citizens. This practice led to specifi c 
problems in comparative law concerning socialist or 
communist states. The situation improved in so far as 
the basic standards characteristic of a constitutional 
state are now more or less established in all post-social-
ist countries. Secret legislation has been abandoned; 
legislation by parliamentary bodies and laws published 
in law gazettes have again become much more impor-
tant.

Right from the start, comparative law has yet 
to manage another problem: the language problem. 
Legal texts have stronger ties to a specifi c national legal 
culture and tradition than other texts (in the fi eld of 
science, social and political science, or economy), the 
authors of which can argue by refl ection and termino-
logical explanation, whereas a legal norm just states a 
rule and does not comment itself. Legal norms have to 
wait for external interpretation in the process of ap-
plication. In penal law, constitutional law, or civil law 
(private law) similar terms in diff erent legal systems 
frequently do not have identical meaning, but diff er 
more or less in certain aspects. This is the reason why 
theories of translation make up a constituent part of 
comparative law. Let me cite two examples: a) in consti-
tutional law the law-making competence of the Presi-
dent of the Russian Federation (issuing ukazy, i.e. de-
crees) does not correspond to any similar competence 
of the Federal President in the German constitution, 

and b) in penal law preparatory activities before com-
mitting a crime are penalised whereas in others only 
those activities that can be qualifi ed as “attempt” are 
penalized – how can we translate these terms? Either by 
choosing a literal translation close to the origin, or by 
using the corresponding but not identical term of the 
other language, adding perhaps a footnote to explain 
the diff erence? The author prefers the second approach 
because translation of legal texts should try to transfer 
the meaning into the professional legal terminology of 
the language into which the text is to be translated to 
make it understandable for lawyers of this country. The 
translator should not try to create a new language that 
might be literally closer to the origin but farther from 
professional terminology.

Normative and also systematic comparison of 
norms and legal institutions are often criticised because 
they allegedly neglect the diff erence between what is 
laid down as norms and how the real situation of legal 
practice looks like. This diff erence between norm and 
reality does always exist. But this incongruity had and 
partly still has a special dimension as far as socialist 
or communist law is concerned, a law based on the 
ideological and institutional preconditions of a Marxist 
one-party regime. Keeping this fact in mind, the nor-
mative approach is useful and necessary to gain a fi rst 
systematic overview.

In Germany a fi rst and controversially dis-
cussed attempt of normative and systematic compara-
tive analysis between the diff erent legal systems of the 
two German States, the socialist German Democratic 
Republic and the democratic Federal Republic of Ger-
many, was carried out in 1970 by a commission of 
experts, organised by the Federal Ministry for Inner-
German Relations. This comparative study was followed 
later on by studies dealing with the political, social, and 
economical systems of the two German states.15

In spite of the controversies mentioned, these 
handbooks were accepted as useful help for political 
and administrative decision-making in the relations 
between East and West Germany; nowadays they serve 
as useful sources for comparative research on former 
socialist states like the GDR. These comparative re-
ports followed a line which was defi ned as “immanent 
criticism”, i.e., an approach which tried to compare and 
evaluate eastern and western legal institutions not only 
by western standards, but to fi nd out the essential dif-
ferences between a democratic and a socialist legal or-
der and to make clear their specifi c standards and show 
the defi cits of the socialist legal system.

In comparing diff erent legal systems, the insti-
tutional framework and the application of law should 
be included to give the comparative approach a broader 
dimension. The institutional approach deals with law-
making and law-applying institutions in order to get 
additional information about the process and about 
the legal political debate on drafts and controversial 
alternatives. Sometimes the knowledge of rejected 
parts of drafts and of pro and contra argumentation 
helps to understand the fi nal solution reached by the 
foreign lawmaker – and the gaps and contradictions of 
the respective law. The institutional approach also deals 
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with organisations and formal competencies and the   with organisations and formal competencies and the   
indirect infl uence of political parties on the process of 
law making and on administrative organs that are ap-
plying law (Segert 1994 and 1995; Luchterhandt 2000b; 
Reetz 2004).

Jurisdiction plays a new and signifi cant role in the pro-
cess of democratic transformation of former socialist 

legal systems. For decades, courts under the roof of 
J
legal systems. For decades, courts under the roof of 
J
socialist one-party states (or states largely dominated 
by a leading socialist or communist party) had lost their 
independence and especially their function of legally 
controlling political and state power and of protecting 
the basic human rights of the citizens. To enable courts 
to play again or even for the fi rst time in the legal his-
tory of a state (like in Russia or the Balkan states of for-
mer Yugoslavia) this new role was and still is not only 
a question of new legislation but also of education and 
qualifi cation of judges who have to work under new and 
diff erent conditions.

Especially the constitutional courts in the 
post-socialist countries of Central and Eastern Europe 
contributed, and still do, a lot to the transformation 
of democratic legislation, legal proceedings and pass-
ing judgements under standards of human rights and 
democratic market economy.

Although all former socialist or communist 
legal systems in Europe have their origins in the tra-
ditions of Continental European Civil Law, signifi cant 
diff erences can be found in legal traditions. Eastern 
European legal thinking seems to be remarkably more 
theory orientated and less case orientated, i.e. less aim-
ing at the solution of cases. As in former socialist society 
there was little or almost no room left for controversial 
discussion, also jurisprudence was not a fi eld for critical 
analysis of legislative decisions, for alternative propos-
als and for opposition against the leading opinions that 
were in line with party policy. One result was the lack 
of commentary literature where one can fi nd inter-
pretations of the wording of the law combined with an 
overview over the most important court decisions and 
critical proposals how to solve problems that arise due 
to gaps, contradictions in terms, partly impracticable or 
obsolete regulations. This lack of commentaries persists 
to a certain degree even today.

Also, there is still not much of a dialogue be-
tween jurisprudence and jurisdiction, the latter quoting 
no books and commentaries but only precedents. But 
such a fruitful dialogue might be just an expectation 
of a German lawyer who is used to it, whereas in other 
countries, belonging to the Anglo-American Common 
Law family, courts traditionally refer in general only to 
other court decisions but not to legal literature.

Commentaries in former socialist jurispru-
dence were normally published under the control of the 
Ministries of Justice that used this form of publication 
to underline the ideological and legal mainstream of the 
authors who would be in line with party policy. So these 
commentaries as well as the text books edited either by 

the Ministries themselves or by state-owned publishing 
houses and written by carefully selected groups of au-
thors got the character of binding legal authorities.16

A comparative overview shows that nearly all post-
socialist states in Central and Eastern started to reform 
and reorganise their court systems. The main elements 
of this reform that aims at making judges more inde-
pendent are:
• De-politicisation of court system and judges. Sev-

eral constitutions and laws of post-socialist coun-
tries (art. 86 constitution of Georgia, art. 113 const. 
Lithuania, art. 178 const. Poland, art. 137 const. Slo-
vakia, art. 50 const. Hungary) hold membership in 
a political party incompatible with the function of a 
judge. In democratic western states (including Ger-
many), membership of a judge in a political party is 
a normal part of political life and sometimes even 
a precondition for being elected by electoral com-
mittees the members of which belong to political 
parties or to a certain political tendency.

• Judges are no longer elected directly by citizens 
(while voting for parliamentary bodies) and not 
only for a limited electoral period (mostly of fi ve 
years) but nominated and appointed by special 
constitutional organs (like councils of state in 
Poland, Bulgaria and Croatia) or special parliamen-
tary bodies.

• Only persons with an academic education, i.e. 
studies of law at a law faculty, can be appointed 
as judges. The election of representatives or other 
people as judges, who have a political background 
but not the necessary academic qualifi cation (like 
in former years in the Soviet Union, the GDR and 
other socialist states the so called “judges of the 
people”), is no longer accepted.

• New constitutional courts got the competence to 
control the constitutionality of laws and other le-
gal sources enacted by parliamentary and govern-
mental bodies (Gäßner 1999; Kutter, Schröder 1999; 
Brunner 1993; Frowein, Marauhn 1998; Traut 1997). 
In some post-socialist countries, the citizens have 
the right to sue protection in case of violation of 
their human rights.17

• Additionally, in all European countries that are 
members of the Council of Europe18 individuals 
have the right to bring a violation of their human 
rights before the European Court of Human Rights 
in Strasbourg, and also cases of potentially unlaw-
ful judgement of a court.19

• In several Central and Eastern European countries 
(e.g., in Bulgaria, Croatia, Georgia, the Czech Re-
public, and Poland, in Russia this competency was 
transferred later from the constitutional court to 
the ordinary courts) the new constitutional courts 
decide on the constitutionality of political parties 
and organisations in order to prevent undermin-
ing of the democratic legal order and usurpation 
or abuse of political power by political parties, as 
it was the case for decades under socialist or com-
munist one-party regimes.

• In several post-socialist countries constitutional 
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and administrative courts got the competency to 
decide on cases of unlawful acts of governmen-
tal or administrative bodies of the state brought 
before the court by citizens whose rights were 
violated (Luchterhandt 2002a; Kuss 1990; Starilov 
1999; Gotzes 2003).

By these and other legislative means the former social-
ist states tried to eliminate step by step the infl uence of 
socialist or communist legal traditions which were not 
in line with standards of a democratic constitutional 
state developed before and after the Second World War 
in Western Europe.

After the fi rst step of the east-enlargement of the 
European Union took place on the 1st of May 2004, 

when eight of the former socialist/communist states of 
Central and Eastern Europe joined the EU as full mem-
bers (Lithuania, Latvia, Estonia, Hungary, Poland, the 
Czech Republic, Slovakia, and Slovenia), the question 
under comparative aspects might arise: why only and 
why just these countries?

The answer can be found in the rather success-
ful pre-socialist traditions and democratic experiences 
of these countries after World War One, i.e. in the twen-
ties and early thirties of the last century. In the Balkans, 
this line of positive legal and political traditions and 
institution building can even be traced back to the time 
of Austro-Hungarian Monarchy, when the tradition 
of functioning professional administration and court 
system (including private property law and a property 
register) of states and communities was established, at 
least in Slovenia and Croatia.

Following this line, it can be stated that the 
Western Balkan states of Slovenia and Croatia and parts 
of Bosnia and Herzegovina as well as Hungary, the Czech 
Republic, and Slovakia are privileged by better legal 
traditions than Serbia, Montenegro, Kosovo, Albania, 
and Macedonia where these traditions had not been 
developed.

The Baltic States, too, gained their fi rst experi-
ence with organising a democratic state already before 
the socialist period. It seems obvious that this pre-so-
cialist experience led to a more successful adaptation 
of national legislation to European law and later on to 
the adoption of the European “aquis communautaire”. 
The diff erence in legal tradition is also the reason why 
countries that did not participate in the common Euro-
pean history of law during the last century (like Russia, 
Belarus, or Ukraine since the Soviet Revolution of 1917) 
or even longer (like the Turkish Republic) could hardly 
be taken into consideration as candidates for joining 
the EU in the nearer future.

The socialist/communist legal system was 
pushed by early soviet leaders (Lenin, Stalin et al.) as 
a radical alternative to traditional bourgeois law. Basic 
institutions of private law like private property were 
either totally eliminated (e.g., private property in land 
in Russia and the Soviet Union) or cut short in a very re-

strictive way, like private treaty law, company law, and 
the general autonomy of legal persons (natural persons 
and legal entities) and tied to the rules of a centrally 
planned economy without private initiative.

The ruling socialist or communist party con-
verted state organs and constitutional institutions 
and even the courts into instruments for maintaining 
its dictatorial power and left no room for principles of 
democracy, a constitutional state and the protection of 
individual human rights versus the power of the state. 
In the end, this approach failed totally. Socialist state-
owned economy lost its competitiveness on the world 
market, judges lost their independency and citizens lost 
basic human rights in socialist theory and in practice.

10. European law: the permanent reform10. European law: the permanent reform10. European law: the permanent reform10. European law: the permanent reform10. European law: the permanent reform10. European law: the permanent reform10. European law: the permanent reform10. European law: the permanent reform10. European law: the permanent reform

Analysing the protracted process of transition and 
“double” transformation in the previous socialist 

Central-, East- and South East European countries, one 
can conclude that the most relevant stabilizing factor 
now and in the future is the existence of the European 
Union and the chance to become a member of it. The 
legal development of these countries is particularly af-
fected by EU accession.

The ongoing process of developing and extend-
ing European law will lead fi nally to a more harmonised 
European law regime (“Europäischer Rechtsraum”) of 
national legal systems under the roof of common Eu-
ropean law. As this European law establishes general 
priority over the law of the national member states, 
including their national constitutional law, diff erent 
national legal traditions may survive in numerous de-
tails of civil, penal, and procedural law but not in basic 
norms and legal institutions.

The European Court in Luxemburg is carry-
ing out permanent comparative law in practice, new 
primary European treaty law is created by the member 
states in an ongoing process (Treaties of Maastricht, 
Amsterdam, and recently Nice, 2001, reforming the 
Roman Treaty of the European Economic Community 
of 1957) and also secondary law is enacted continually 
(by the law making organs of the EU: European Com-
mission, European Council of Ministries, European 
Parliament and most important by the European Court) 
– this process is binding automatically and without 
former ratifi cation upon all courts and state organs of 
all member states, it leads to assimilation and to the 
diminishing of former socialist relicts in Eastern Europe 
in the near future.

Based on the treaty of Nice, 2001, the European 
Convent, consisting of 105 members (two thirds are 
deputies, delegated by the national parliaments of the 
member states and by the European Parliament, the 
rest is nominated and delegated by European Institu-
tions and national governments) elaborated a draft for 
a new European Constitution.
The main aims of this approach are:
• To improve effi  ciency in decision making of the en-

larged organs of the EU by reorganising the struc-
ture and the number of members of organs (most 
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controversial: diminishing the number of members 
of the European Commission, i.e., abolishing the 
current principle of “one member state – one com-
missioner”),

• To reorganise the overcomplicated procedure of 
law making by concentrating the competencies in 
the hand of one central law making body (Legisla-
tive Council),

• To introduce basic principles of federal organisa-
tion (distribution of competencies between Union 
and member states by means of three categories: 
exclusive competencies of the Union, mixed com-
petencies of the Union and its member states, ex-
clusive competencies of the member states),

• To give priority to Union law in case of confl ict with 
national law of member states,

• To adjust the weight of votes of the member states 
in the organs of the Union according to the number 
of inhabitants and the economic contribution of 
each country (measured against the gross national 
product of member states in relation to each oth-
er),

• To combine in this way the classical principle of 
equality of the subjects of international law (one 
state – one vote in the context of a confederation) 
with the integrative principle in the context of a 
Union of quasi-federative character (avoiding ex-
pressis verbis all terms of federation),

• To organise a system of redistribution of fi nancial 
subsidies in favour of a coherent development of 
all members by way of transfers to less developed 
members,

• To strengthen the democratic legitimacy of the EU 
and its organs by increasing the infl uence of the 
European Parliament and by giving more weight to 
decision making by a majority of votes instead of 
unanimous decision making,

• To achieve more transparency in the administra-
tion and decision making of the EU organs, includ-
ing the right of all EU citizens to information and 
to petition to the organs (unfortunately without 
obliging the organs to answer within a certain 
time).

Whether or not this ambitious project will be realised 
as planned or in another, more reduced way, after the 
constitutional treaty has been rejected in referenda 
in France and the Netherlands – the European Union 
and its enlargement are already now one of the success 
stories of European history, including the successful in-
tegration of post-socialist countries.
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16 Apart from that, in the Soviet Union, the Union Supreme Court and 
the Union High Economic Court as well as the Union republics’ Su-
preme Courts and High Economic Courts have been used to monitor 
court decisions, and their Plenums to issue special guiding decrees 
with binding force upon the application of law by the lower instance 
courts. This tradition is continued in most of the successor states. 
However, the possibility of the leading political party or of the govern-
ment to take infl uence on the content of judgments continues.
17 A citizen is granted the right to fi le a claim in case of violation of 
his/her individual rights and/or the individual right to fi le a claim 
in certain cases without any violation of an own individual right. 
Approximately 12 of the Eastern European and former Soviet post-
socialist countries have established some kind of citizen’s right to 
fi le a complaint with the Constitutional Court or any other body of 
constitutional control (e.g. Albania, Georgia, Croatia, Czech Republic, 
Hungary, Macedonia, Montenegro, Poland, Russia, Serbia, Slovenia). 
However, there are great diff erences between the countries concern-
ing the possible subject of a complaint.
18 Not to be mixed up with the European Council of the European 
Union.
19 The following Eastern European countries are members of the 
Council of Europe and have ratifi ed the Convention for the Protection 
of Human Rights and Fundamental Freedoms as well as the additional 
protocol No. 11: Albania, Bosnia and Herzegovina, Bulgaria, Croatia, 
Czech Republic, Estonia, Georgia, Hungary, Latvia, Lithuania, Mace-
donia, Moldova, Poland, Romania, Russia, Slovakia, Slovenia, Ukraine, 
Armenia and Azerbaijan. Armenia and Azerbaijan are so far the last 
countries that have come under the jurisdiction of the Court. They 
joined the Council of Europe on 25 January 2001, ratifi ed the Conven-
tion and protocol No. 11 on 15 April 2002.




